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▪ Overview 

▪ Title VI of the Civil Rights Act 
▪ EPA’s EJ Regulations
▪ Executive Orders 

▪ Significant Developments In Louisiana 

▪ Louisiana v. EPA 
▪ FG LA (Formosa) Permit Decision 
▪ Inclusive Louisiana, et al v St. James Parish 
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▪ Section 601: “No person in the United States 
shall, on the ground of race, color, or national 
origin, be excluded from participation in, be 
denied the benefits of, or be subjected to 
discrimination under any program or activity 
receiving Federal financial assistance.” 42 
U.S.C. §2000d. 

▪ Alexander v. Sandoval, 532 U.S. 275 (2001):

▪ Private individuals may sue to enforce §601
▪ Directly reaches only intentional discrimination

Civil Rights Act of 1964 – Title VI
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▪ Section 602: Each Federal department and agency which 
extends Federal financial assistance to any program or 
activity “is authorized and directed to effectuate the 
provisions of section 2000d of this title with respect to such 
program or activity by issuing rules, regulations, or orders of 
general applicability.” 42 U.S.C. §2000d-1. 

▪ Alexander v. Sandoval, 532 U.S. 275 (2001):

▪ “Neither as originally enacted nor as later amended does 
Title VI display an intent to create a freestanding private 
right of action to enforce regulations promulgated under 
§602.” 

▪ Some question whether Section 602 regulations may 
address non-intentional discrimination 

▪ Most assume they may, but Supreme Court statements 
seem to suggest otherwise

Civil Rights Act of 1964 – Title VI
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▪ 40 CFR §7.15

▪ Applies to all applicants for, and recipients of, EPA assistance in the 
operation of programs or activities receiving such assistance

▪ General prohibition - 40 CFR §7.30 

▪ No person shall be excluded from participation in, denial of benefits of,
and discrimination under any program or activity receiving EPA assistance
on the basis of race, color, or national origin.

▪ Specific prohibitions - 40 CFR §7.30

▪ Recipient shall not use criteria or methods of administering its program or
activity which have the effect of subjecting individuals to discrimination

▪ Recipient shall not choose “a site or location of a facility that has the
purpose or effect of … subjecting [persons] to discrimination under any
program or activity to which this part applies on the grounds of race,
color, or national origin.”

EPA Regulations – 40 CFR Part 7
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▪ Complaint process

▪ EPA conducts “preliminary investigation” of a complaint
▪ May accept, reject, or refer
▪ Will attempt to resolve through an Informal Resolution Agreement
▪ EPA may issue Preliminary Findings

▪ Will include recommendations to achieve compliance
▪ Recipient may file a response to complaint or Preliminary Findings

▪ Finding of non-compliance

▪ Recipient can agree with findings, take corrective actions
▪ Recipient can contest the findings

▪ Remedies

▪ Terminate or refuse to award or to continue assistance
▪ Recipient can request a hearing

▪ Outcome subject to judicial review under APA
▪ Use any other means authorized by law to get compliance

▪ Includes referral to DOJ

▪ Filing a complaint “does not suspend an issued permit.” 65 FR 39651 (6/27/00)

EPA Regulations – 40 CFR Part 7
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EO 13985 - Jan. 20, 2021

▪ Nation deserves an “ambitious whole-of-
government equity agenda”

▪ The term “equity” means the consistent
and systematic fair, just, and impartial
treatment of all individuals, including
individuals who belong to underserved
communities that have been denied
such treatment

▪ Requires
▪ An equity assessment in federal 

agencies 
▪ Allocation of federal resources to 

advance fairness
▪ Promotion of equitable delivery of 

government benefits and 
equitable opportunities 

Executive Orders
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EO 14008 (Jan. 27, 2021)

▪ Agencies shall make achieving environmental
justice part of their missions by developing
programs, policies, and activities to address the
disproportionately high and adverse human
health, environmental, climate-related and other
cumulative impacts on disadvantaged
communities, as well as the accompanying
economic challenges of such impacts.

▪ Establishes the White House Environmental
Justice Advisory Council

▪ Provides advice to White House “on how to
increase the Federal Government’s efforts to
address current and historic environmental
injustice

▪ Creates Justice40 Initiative
▪ Goal of “40 percent of the overall benefits flow to

disadvantaged communities”

Executive Orders
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Louisiana v. EPA 
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Louisiana v. EPA 
▪ Against LDEQ 

-St. John Parish: Generally, relates 
to chloroprene emissions from the 
Denka facility and a failure by 
LDEQ to review Denka’s renewal 
application and strengthen 
emission controls 

-St. James Parish:  Generally, 
relates to air permitting decisions 
in the Industrial Corridor and 
LDEQ’s decision to issue air 
permits to Formosa’s 
petrochemical facility  

▪ Against LDH

-St. John Parish: Generally, relates 
to a failure by the agency to 
communicate health risks related 
to chloroprene emissions from the 
Denka facility 
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Louisiana v. EPA 
Letter of Concern

-Not mentioned or included in 
EPA’s complaint resolution 
procedures 

-Initial investigation raised 
concerns that the agencies 
“methods of administering their 
programs and activities related to 
air pollution control and health 
risk mitigation and 
communication … may have an 
adverse and disparate impact on 
Black residents  who live and/or 
attend school near Denka, who 
live near the proposed location 
for the Formosa facility, and 
those who live in the Industrial 
Corridor.”



John B. King John.King@bswllp.com

Louisiana v. EPA 
Allegations Regarding Title VI 

and Part 7 

-Section 601 does not provide any 
basis for imposing disparate-impact-
based mandates because it only 
addresses intentional discrimination. 

-Section 602 only allows agencies to 
adopt regulations that “effectuate” 
the provisions of Section 601 

-As a result, Section 602 does not 
provide authority for disparate-impact 
requirements, such as those in EPA’s 
Part 7 regulations 

-Therefore, EPA lacks authority under 
Section 602 to impose disparate-
impact-based requirements 
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Louisiana v. EPA 

Reasons for Administrative Closure

-EPA has taken actions against Denka 
(CAFO to lower chloroprene emissions and 
a civil suit for imminent and substantial 
endangerment) 

-EPA will be issuing a new rule for ethylene 
oxide and chloroprene 

-EPA will conduct a cumulative impact 
assessment 

-State court action (permit appeal) pending 
regarding Formosa 

-Working with both agencies to address 
procedural safeguards 
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Louisiana v. EPA 
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Louisiana v. EPA 
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▪ $9.4B petrochemical facility in St. James Parish
▪ PSD Permit and 14 Title V permits issued by LDEQ
▪ LDEQ issued 182-page Basis for Decision and Response to Comments

▪ LDEQ is designated as “public trustee” of the environment
▪ Applicant must submit an Environmental Assessment Statement for major permits
▪ LDEQ must balance environmental costs and social/economic benefits

▪ LDEQ considers environmental justice in BFD / RTC and permit decisions
▪ But, never as part of traditional “public trustee” balancing process

▪ Appellate court decision: “Also included within DEQ's decision-making analysis under the public
trust doctrine is consideration of the issue of environmental justice.”
▪ Consideration of social/economic factors “broad enough to include an analysis of

environmental justice.”

▪ First explicit judicial statement to that effect
▪ Court found that LDEQ had more than adequately addressed EJ issues in BFD/RTC

▪ Result: EJ must be considered by LDEQ in major permitting decisions

FG LA Permit Decision 



John B. King John.King@bswllp.com

▪ Complaint in federal court against St. James Parish
▪ 151 pages with over 600 paragraphs
▪ Allegations include references as far back as 1685
▪ Land Use Plan passed in 2014
▪ Relates to land use decisions (before and after LUP) allowing industrial

facilities to locate in predominately Black districts (District 4 and
District 5)

Inclusive Louisiana, et al v. St. James Parish 

Number Claim 

I 13th Amendment (Badges and Incidences of Slavery) 

II 14th Amendment (Equal Protection) 

III 14th Amendment (Substantive Due Process)

IV 1982 (Decrease property values)

V RLUIPA (Substantial Burden) 

VI RLUIPA (Discrimination)

VII La. Constitution (Cultural Origins)
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▪ District court disposition of claims – dismissed with prejudice

▪ District court decision appealed to Fifth Circuit
▪ Pending

Inclusive Louisiana, et al v. St. James Parish 

No Claim Disposition 

I 13th Amendment (Badges and Incidences of Slavery) Time-Barred

II 14th Amendment (Equal Protection) Time-Barred

III 14th Amendment (Substantive Due Process) Time-Barred 

IV 1982 (Decrease property values) Time-Barred

V RLUIPA (Substantial Burden) Standing 

VI RLUIPA (Discrimination) Time-Barred

VII La. Constitution (Cultural Origins) Standing 



Conclusions 

• Environmental justice is rooted in Title VI 
Title VI has limitations 
EPA’s EJ authority would also seem duly limited 

• Extent of EPA’s authority questioned when it sought to enforce 
its  disparate impact regulations  

Are EPA’s disparate impact regulations valid? 
Can EPA force corrective actions on state agencies?  

• May be additional ways to address EJ in permitting 
NEPA-like public trust analysis? 

• Still, civil rights claims based on US Constitution can be made   



QUESTIONS??
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